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STATEMENT OF THE ISSUES

l. Whether the district court abused its discretion by granting Rule 54(b)
certification.
2. Whether the district court erred by making factual findings on summary

judgment and concluding that the nonmovant’s affirmative defenses failed as a matter of
law.

3. Whether the district court erred by awarding summary judgment in an
amount greater than requested in a motion for partial summary judgment and whether the

judgment violated nonmovant’s right to due process.

STATEMENT OF THE CASE

In 2006, Tharaldson Ethanol Plant I (“TEPI”) hired VEI Global, Inc. to provide
engineering, construction management, and start-up services for an ethanol plant in
Casselton, North Dakota (the “Plant”). TEPI and Tharaldson Financial Group, Inc.
(“TFG”) have sued VEI in Cass County District Court for the negligent design and
construction the Plant. TEPI and TFG have claims for damages exceeding $4 million for
breach of warranty, breach of contract, and negligence.

The summary judgment order at issue in this appeal is isolated to a fee dispute
between the parties. In early 2009, TEPI was losing money on the nonfunctioning Plant
but VEI refused to remedy design and construction errors without payment of outstanding
invoices. In April 2009, the parties executed a transaction to resolve the fee dispute.
Under the parties’ transaction, (1) TFG made a $1,350,000 equity contribution to TEPI;
(2) TEPI used the $1,350,000 to pay VEI’s invoices; (3) VEI loaned the money back to

TFG in exchange for a $1,350,000 promissory note (the “Note™) and a $200,000 down



payment; and (4) VEI waived its lien rights. The Note provided that repayment of the
final $150,000 was conditioned on the Plant’s performance.

In the district court below, VEI moved for a $1,000,000 partial summary
judgment on the Note. VEI expressly reserved judgment on the Note’s final $150,000
because VEI had no evidence regarding the Plant’s performance. TEPI and TFG opposed
VEI’s motion, alleging that material fact issues and affirmative defenses precluded
summary judgment. After a hearing, the district court issued an order granting VEI's
motion and awarding VEI the entire outstanding amount on the Note, including the final
$150,000 that VEI did not request in its initial motion.

VEI submitted a proposed judgment, which the district court adopted and entered
nearly verbatim. The judgment, however, lacked the necessary language for certification
as a final judgment under N.D. R. Civ. P. 54(b). Next, VEI informally requested an
amended judgment with Rule 54(b) language. After that, VEI moved to alter or amend
the judgment under N.D. R. Civ. P. 59(j). TEPI and TFG opposed Rule 54(b)
certification at every stage because VEI did not demonstrate hardship or prejudice as
required by Rule 54(b).

On September 27, 2013, the district court entered a Rule 54(b) certification. Two
amended judgments followed, the latter of which was entered on October 2. VEI served
a Notice of Entry of Judgment on TEPI and TFG on October 10. On October 27, TEPI

and TFG timely filed their notice of appeal.
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STATEMENT OF THE FACTS

L Background and Settlement Agreement
In October 2006, TEPI hired VEI to design and manage construction of the Plant.

(Doc ID#86.) The original budget for the Plant was approximately $220,000,000.
(APP-51 § 3.) The actual cost of construction under VEI's watch, however, ballooned to
nearly $300,000,000. (I1d.)

When the Plant began grinding corn in late 2008, it was a failure.  Ethanol
production rates were so low that TEPI was losing millions of dollars per month. (APP-
52 9113.) Among other errors contributing to the Plant’s deficiencies, VEI designed
and/or recommended centrifugal decanters' that did not perform, a waste-water treatment
plant that malfunctioned, and a steam dryer that failed and was decommissioned; TEPI
had to replace each of these systems at a combined cost of over $35 million. (APP-12 to
-14 99 16, 18, 22.)

By early 2009, TEPI had already paid VEI nearly $7 million in fees (APP-51 § 5),
but VEI was demanding payment of an additional $1.7 million. (APP-52 9 14; APP-67
94.) TEPI disputed a portion of those bills but needed VEI to continue providing
services to remedy the Plant’s defects. (APP-52 q 14.) Without a working ethanol plant,
TEPI was illiquid and losing money. As a result, in April 2009, TEPI, TFG, and VEI
negotiated an agreement to provide TEPI with necessary capital and pay VEID’s

outstanding invoices. (APP-52 4 15; APP-67 4 4.)

: Centrifugal decanters are used to separate liquids from solids while processing

“wet cake,” a co-product of ethanol production.

C:\NRPortbl\Active\NSELLERS\3533461_2.docx



First, TFG made a $1,350,000 equity contribution to TEPI. (APP-53 9 20-21;
APP-57 to -61; APP-70 to -71) Seccond, TEPI and VEI executed a settlement agreement
under which TEPI agreed to pay VEI $1,350,000 for its work at the Plant through

February 2009 (the “Settlement Agreement”). (APP-55 to -56; see also APP-53 1 16-

17; APP-67 9 5.) Third, VEI loaned the $1,350,000 back to TFG in exchange for the a
promissory note (the “Note”) and a $200,000 down payment. (APP-53 §21; APP-68 { §;
APP-70 to -71.) As the final step to the parties’ transaction, VEI executed a construction
lien waiver that acknowledged receipt of TEPI’s $1,350,000 payment. (APP-68 § 10;

APP-72.)

II.  The Note

The Note provided for monthly payments by TFG of $100,000 until the principal
and interest was reduced to $150,000. (APP-49.) Under “Term C” of the Note, the final
$150,000 was due “only ... if [TEPI} achieve[d] an ethanol production rate equal to or
exceeding 30,821,918 gallons of 2% denatured ethanol over a 90 day period. . . . prior to
April 1, 2011.” (Id.) If TEPI failed to achieve that production rate for 90 days before
April 2011, VEI agreed to waive payment of the final $150,000. (I1d.)

Shortly after the April 2009 transaction, TEPI and TFG began to discover
significant design and construction errors by VEI which amounted to breach of contract

and negligence. (APP-54 § 22; see also APP-12to -14.) As a result, TFG made only the

initial $200,000 down payment under the Note.

C:\NRPortbl\Active\NSELLERS\3533461 _2.docx



III. VEI’s Motion for Partial Summary Judgment and Assignment
In August 2012, TEPI and TFG filed suit against VEL. (APP-14 to -19.) TEPI

and TFG also sought a declaratory judgment that they owe nothing to VEI under the
Note. (APP-19 to -20 1967-68.) VEI answered and alleged counterclaims, including a
claim against TFG for nonpayment of the Note.? (APP-29 to -39.) In their Answer, TEPI
and TFG asserted several affirmative defenses including setoff. (APP-47 4 55.)

VEI filed a Motion for Partial Summary Judgment in April 2013. (Doc ID# 80.)
VEI’s motion sought judgment “in favor of [VEI] for nonpayment on the [Note] executed
by [TFG] and... against [TFG] in the amount of $1,000,000.00 ..., together with
interest . .. costs, . .. and disbursements.” (Id. §3.) In its memorandum of law, VEI
explicitly said that “the $150,000 Final Payment . . . is not at issue here and is reserved by
VEI for resolution at a later date.” (Doc ID# 72 4 12.)

Before TEPI and TFG responded to VEI’s motion, TEPI assigned to TFG a
portion of its claims against VEI (the “Assignment”). (APP-54 4 25; APP-62 to -65; see
also APP-93.) Specifically, TEPI assigned TFG a 50-percent interest in TEPI’s claims

against VEI. (APP-62; see also APP-101 to -102.) TFG provided valuable consideration

for the Assignment by favorably altering the terms of an outstanding loan. (APP-62; see
also APP-101 to -102.) Thereafter, in their response to VEI's motion, TEPI and TFG
argued that summary judgment was inappropriate becausc of material fact issues and

TFG’s affirmative defenses. (Doc ID# 84 9 18-30.)

2 In a separate action, VEI also initiated a third-party claim against Dougherty

Funding, LLC, which holds several mortgages on the Plant. The district court
consolidated those claims with the present action.
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In its reply, VEI argued for the first time that it was entitled to judgment in the
full outstanding amount of the Note—$1,150,000. (Doc ID# 93 §2.) In VEI's view,
TEPI and TFG had conceded that payment under Term C was due. The district court was
initially unmoved. At the hearing on VEI’s motion, the district court recognized that VEI
had expressly excluded the final $150,000 from its motion (APP-90, -99). The court
stated that it was not going to enter summary judgment on the Note’s final $150,000:

[w]ell, I think at a minimum the last $150,000 payment, I’'m not going to

enter summary judgment as to that, because I just -- what I indicated a

minute ago. [VEI] didn’t ask for it, and [TEPI and TFG] didn’t respond to

it as they otherwise might have. So that, [ think, is an open issue.

(APP-99 to -100.)

Six weeks later, however, the district court entered an order granting VEI’s
motion for summary judgment in the full outstanding amount of the Note. (APP-105 to -
109.) The court also made factual findings that the Plant had achieved the production
criteria in Term C of the Note and that TFG had “no intcrest” in the unadjudicated
contract and negligence claims against VEI. (APP-107.) The court concluded that

TFG’s setoff defense failed because, despite the Assignment, TFG and VEI lack

mutuality. (APP-108.)

IV. Rule 54(b) Certification

After being awarded more money than it originally sought—and shortly after
submitting to the district court an initial proposed judgment, which the court entered
nearly verbatim—VEI’s attorney sent a letter to the court requesting an amended
judgment that contained Rule 54(b) language because VEI wished to “promptly proceed

with executing the judgment.” (Doc ID# 110.) TEPI and TFG objected because VEI's

C:\NRPortbN\Active\NSELLERS\3533461 _2.docx



letter provided “just threc scntences of unsubstantiated factual allegations™ and failed to
“identify a single consequence or hardship that VEI w{ould] suffer” if the district court
withheld Rule 54(b) certification. (Doc ID# 119 {9.)

Eventually, VEI formalized its request for entry of final judgment with a Rule
59(j) motion. (Doc ID# 124, 125.) VEI did not support its motion with any affidavits or
documents that might demonstrate prejudice or hardship. Responding, TEPI and TFG
again noted that VEI had failed to meet its burden of proof under Rule 54(b). (Doc ID#
155 94 7-26.) TEPI and TFG also argued that certification was inappropriate under the
factors identified in Union State Bank v. Woell, 357 N.W.2d 234, 238 (N.D. 1984),
including the possibility that future developments may moot the district court’s order and
judgment. (Doc ID# 155994 n.1, 33-35, 41.)

The district court granted VEI's request for Rule 54(b) certification. (APP-112to
-115.) The district court acknowledged the possibility that future development could
render its judgment moot, but held that circumstance insufficient to deny certification.
(APP-115.) The court also reasoned that even though VEI had not demonstrated a need
for its monetary award or any specific harm it would suffer absent entry of final judgment
under Rule 54(b), VEI was nonetheless entitled to certification based solely on the
following dilution of the Rule 54(b) standard:

[c]ash flow is critical to the operation of any business. A large balance

that goes unpaid for years is calculated to have a harsh impact. Even if the

money is not required for operating expenses and overhead, the loss of

those funds is a substantial detriment. Interest helps to mitigate the loss,

but it is a poor substitute for having the principal available for investment,

use and enjoyment.

(APP-114.)
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ARGUMENT

I. Standards of Review

A. Rule 54(b) Certification

While this Court reviews a district court’s Rule 54(b) certification under the
abuse-of-discretion standard, this Court is not bound by the district court’s decision. See
City of Mandan v. Strata Corp., 2012 ND 173, 9 6, 819 N.W.2d 557. The district court’s
discretion “must be measured against the interest of sound judicial administration.” /Id.
9 7 (citations omitted) (internal quotation marks omitted).

B. Summary Judgment

Whether the district court properly granted summary judgment is a question of
law, which this Court reviews de novo on the entire record. McColl Farms, LLC v.
Pflaum, 2013 ND 169, § 28, 837 N.W.2d 359. It is inappropriate for the district court to
decide an issue on summary judgment if the court must draw inferences or make findings
on disputed facts. N. Qil & Gas., Inc. v. Creighton, 2013 ND 73,9 11, 830 N.W.2d 556.

C. Procedural Due Process

This Court reviews de novo a claimed violation of a constitutional right. Rowley

v. Cleaver, 1999 ND 158, § 8, 598 N.W.2d 125.

II. This Court should dismiss the appeal because the district court
improvidently certified the summary judgment order under Rule 54(b).

This Court must first determine whether the district court appropriately directed

entry of final judgment under N.D. R. Civ. P. 54(b). Pifer v. McDermott, 2012 ND 90,
17, 816 N.W.2d 88. Rule 54(b) serves to prevent drop-by-drop resolution of multi-

claim, multi-party litigation. See Capps v. Weflen, 2013 ND 16, 97, 826 N.W.2d 605

C:ANRPortbNctive\NSELLERS\3533461 _2.docx



(noting this Court’s “long-standing policy against piecemeal appeals™). This Court has
said that entry of final judgment is an “extraordinary remedy” that must be reserved for

the “infrequent harsh case.” /d. (citation omitted).

The district court improvidently certified judgment here because (1) VEI failed to
meet its burden of proving hardship or prejudice, (2) the district court did not delineate
unusual or compelling circumstances justifying certification, and (3) the Woell factors did
not favor certification.

A. VEI failed to demonstrate that prejudice or hardship would result if
certification is denied.

The proponent of Rule 54(b) certification bears the burden of establishing
prejudice or hardship which will result if certification is denied. Capps, 2013 ND 16, 7.
That burden requires demonstrating “out-of-the-ordinary circumstances or cognizable,
unusual hardships.”  Pifer, 2012 ND 90, §17. Caselaw illustrates that such
circumstances or hardships are “rare.” Mitchell v. Sanborn, 536 N.W.2d 678, 682 (N.D.
1995).

VEI's only assertion of hardship was an unsubstantiated claim that it would be
“forced to bear” a “harsh economic effect” if certification were denied. (Doc ID# 121
9 24.) That claim failed to justify certification for two reasons.

First, VEI's claim lacked evidentiary support. It is insufficient for a litigant
merely to profess hardship. For example, in Dimond v. State ex rel. State Bd. of High
Educ., 1999 ND 228, 9 17, 603 N.W.2d 66, the proponent of 54(b) certification professed
economic hardship, but provided no specific information about the extent of that
hardship. Because the district court had been presented with only “general assertions” of

hardship, this Court concluded that certification was inappropriate. See id. (citing
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Mitchell, 536 N.W.2d at 681-82). Here, VEI did not supplement its certification request
with any affidavits or other documents showing that delaying entry of judgment would
cause a harsh result.

Second, even if the district court appropriately considered VEI's unsubstantiated
claim, that claim did not warrant Rule 54(b) certification. True, this Court has identified
“an extraordinarily harsh economic effect” as one form of hardship that might justify
certification. Peterson v. Zerr, 443 N.W.2d 293, 299 (N.D. 1989). But this Court has
never held that a monetary award standing alone warrants entry of final judgment. Here,
even though VEI did not demonstrate any harsh economic “effect” that would be
suffered, the district court determined that VEI's desire to have its debt repaid was a
sufficiently “rare” circumstance to justify 54(b) certification.

VEI’s eagerness to execute an otherwise interlocutory summary judgment is not
“out-of-the-ordinary” or “unusual.” One presumes that nearly all parties who prevail on
interlocutory summary judgment would like to immediately execute their judgment. But
delayed gratification is not an “extraordinarily harsh economic effect.” Therefore,
because VEI failed to meet its burden of proof, 54(b) certification was inappropriate.

B. The district court failed to delineate unusual or compelling
circumstances justifying certification.

A district court “must delineate” unusual or compelling circumstances
justifying Rule 54(b) certification. N.D. R. Civ. P. 54, explanatory note; see also
Brummond v. Brummond, 2008 ND 224, 47, 758 N.W.2d 735. “More is required to
justify a Rule 54(b) certification than a mere recitation of generic circumstances
applicable to every . . . interlocutory judgment.” Club Broadway, Inc. v. Broadway Park,

443 N.W.2d 919, 921-22 (N.D. 1989).

10
C:ANRPortbNActive\NSELLERS\3533461 _2.docx



Missing from this case is that something “more.” The district court recognized
that the only hardship or prejudice asserted by VEI was the “debt that will continuc to go
unpaid for an extended period if certification is denied.” (APP-113.) Nevertheless, the
court reasoned that 54(b) certification was appropriate because “[e]ven if the money is
not required for operating expenses and overhead, the loss of use of those funds is a
substantial detriment.” (Id.) The court also said that post-judgment interest is a “poor
substitute for having the principal available for investment, use and enjoyment.” (Id.)

The district court’s justifications for certification were inadequate for two reasons.
First, the court’s reasoning was manufactured and unsupported by the record. The court
conceded that VEI did not demonstrate a need to cxecute its judgment, but nonetheless
hypothesized that VEI might want the principal for “investment, use and enjoyment.”
Rule 54(b) certification should not be based on conjecture.

Second, under the district court’s reasoning, every monetary judgment would
warrant Rule 54(b) certification. Every party seeking to execute an otherwise
interlocutory judgment desires “usc and enjoyment” of its award. The district court’s
rationale would make certification the norm, rather than the exception. “Such an
interpretation and application of Rule 54(b) would emasculate its purpose.” Peterson,
443 N.W.2d at 300. Therefore, because the court failed to delineate unusual or
compelling circumstances justifying Rule 54(b) certification, certification was improper.

C. The Woell factors do not favor certification.

This Court has articulated a nonexclusive list of factors that a district court should

consider when assessing a Rule 54(b) certification request. See Union State Bank v.
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Woell, 357 N.W.2d 234, 238 (N.D. 1984). Those factors did not favor certification in this
case.

TFG’s equity investment in TEPI and execution of the Note secured payment for
VEDP’s work on the Plant; TEPI’s and TFG’s unadjudicated contract and negligence
claims arise from VEI’s work on the Plant. Hence, the Note and the unadjudicated
claims “arise from the same series of transactions and occurrences and are logically
related legally and factually.” Capps, 2013 ND 16, 4 11 (citation omitted) (internal
quotation marks omitted).

There is also a possibility that the district court’s judgment may be mooted by
future de:velopments.3 The district court acknowledged that “[t]here is [a] possibility that
future developments at the trial court level could ... moot” the judgment, but deemed
that an “[in]sufficicnt basis for the denial of certification.” (APP-115.)

This Court has held on “ ‘numerous occasions’ that potential mootness is a just
reason for delay in entering a final judgment.” Wyatt v. Adams, 551 N.W.2d 775, 777
(N.D. 1996) (collecting cases). The only recognized exception to that general rule is
when equitable factors of “‘substantial hardship” outweigh possible mootness. See Public
Serv. Comm'n v. Wimbledon Grain Co., 2003 ND 14, § 12, 663 N.W.2d 186. Here, no
hardship—let alone substantial hardship—has been shown. Accordingly, potential
mootness is a just reason for delay. See Strata Corp., 2012 ND 173, 4 8; Dorthy J. Pierce

Family Mineral Trust v. Jorgenson, 2012 ND 100, { 8, 816 N.W.2d 779.

3 A more detailed explanation of possible mootness can be found in paragraphs 24-

26 of Doc ID# 119.
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Further, by focusing on whether there is a “sufficient basis™ to deny certification,
the district court misapplied the law. Rule 54(b) provides that when a decision does not
fully resolve a case, there is a presumption that the decision remains interlocutory.
Here, however, the district court essentially flipped that presumption and required TEPI
and TFG to demonstrate adequate grounds to deny certification. Misapplication of the
law constitutes an abuse of discretion. Bertsch v. Bertsch, 2006 ND 31, 98, 710 N.W.2d
113.

For all the foregoing reasons, the district court abused its discretion by certifying

its judgment under Rule 54(b). Therefore, this Court should dismiss the appeal.

III. The district court erred by concluding that there were no genuine fact issues

and that TFG’s affirmative defenses fail as a matter of law.

Turning to the merits of the appeal, the first issue is whether the district court
erred by granting VEI’s Motion for Partial Summary Judgment. As the party seeking
summary judgment, VEI bears the burden of showing that there are no genuine issues of
material fact and that it is entitled to judgment as a matter of law. Hamilton v. Woll, 2012
ND 238, 49, 823 N.W.2d 754. In determining whether the district court appropriately
granted summary judgment, this Court must view the evidence in the light most favorable
to TEPI and TFG and give TEPI and TFG the benefit of all inferences which can
reasonably be drawn from the record. /d.

The district court erred by making factual findings on summary judgment and
relying upon inferences to resolve factual disputes in VEI’s favor. In addition, the district
court erred by disregarding the existence of the Assignment and TFG’s affirmative

defense of setoff.
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A. The district court’s opinion indicates that it impermissibly made
factual findings and resolved factual disputes in VED’s favor.

In its statement of “Material Facts,” the district court found that the Note was a
“separate transaction” from the Settlement Agreement. (APP-106.) The district court
also said that “TFG has no interest” in the unadjudicated contract and negligence claims
against VEL. (APP-107.) These statements improperly resolved disputed facts.
Moreover, the district court found that “[t]he [P]lant did achieve, in a timely manner, the
production criteria necessary to receive the final payment of $150,000” under Term C of
the Note. (Id.) Beyond the fact that payment under Term C was not even at issue under
VEI’s motion, see Part IV, infra, the district court’s statement was improper because it
was not supported by the record.

1. Whether the Settlement Agreement and Note were separate
transactions

This Court has explained that “[d]eciding an issue on summary judgment is not
appropriate if the court must draw inferences and make findings on disputed facts.” N.
Oil & Gas, Inc. v. Creighton, 2013 ND 73, 4 11, 830 N.W.2d 556. “The court may not
weigh the evidence, determine credibility, or attempt to discern the truth of the matter.”
Id. (citation omitted) (internal quotation marks omitted).

In Saltsman v. Sharp, 2011 ND 172, 803 N.W.2d 553, which involved negligence
claims stemming from an accident, the appellant alleged that she was safely operating her
bike when she was struck by a car on the appellee’s property. Id. §19. The car’s driver
testified that she too had “tried to be cautious” at the moment of the accident. Id.

Nonetheless, in its order granting summary judgment, the district court had stated that
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“both [the appellant] and [the driver] failed to maintain any type of vigilance as to their
surroundings.” Id.

This Court reversed the order granting summary judgment. /d. 120. Because the
record did not support the district court’s statements, this Court held that the statements
“were findings of fact on disputed issues and improper for summary judgment.” /d. 4 19.
Put differently, this Court concluded that the district court had impermissibly made
factual findings and relied upon inferences to support summary judgment. See id. 1717,
19.

Here, as in Saltsman, the district court’s opinion included impermissible findings
of fact and reliance on inferences.

It is undisputed that the genesis of both the Scttlement Agreement and the Note
was the Plant’s inability in the spring of 2009 to produce sufficient amounts of ethanol.
If the Plant had worked as promised, TEPI could have paid VEI’s bills and would not
have needed VEI’s continued support. By April 2009, however, construction of the
failing Plant was well over budget and the Plant’s inability to produce ethanol was
costing TEPI millions of dollars per month. TEPI believed it needed VEI’s assistance to
remedy the Plant’s defects but lacked the resources to pay VEI's mounting fees. These
undisputed facts were presented to the district court in the affidavit of Ryan Thorpe.
(APP-51 t0 -52.)

The parties also did not dispute that the following transaction was executed in
April 2009. First, TFG made a $1,350,000 equity investment in TEPI. Second, TEPI
paid VEI $1,350,000 under the terms of the Settlement Agreement for services rendered

through February 2009. Third, TEPI loaned TFG $1,350,000 in exchange for the Note.
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Fourth, VEI acknowledged TEPI’s payment by cxecuting a $1,350,000 lien waiver. (See
APP-53 49 16-21; APP-67 to -68 99 3-10; APP-70 to -71.)

Despite the obviously related nature of the money transfers, VEI asserted below
that the Settlement Agreement and the Note were “separate and distinct transaction[s].”

(Doc. ID# 93 9 6; see also APP-67 5.) The district court agreed. The court found that

TFG “has no interest” in the unadjudicated contract and negligence claims against VEL*
On the grounds that TEPI was “not a party to the [N]ote,” the district court also stated
that the Note was a “separate transaction” from the Settlement Agreement. (APP-106 to -
107.)

This Court has never recognized such a narrow definition of “transaction.”
“ ‘Transaction’ is a word of flexible meaning.’ ” Leo Lumber Co. v. Williams, 191
N.w.2d 573, 577 (N.D. 1971). “It may comprehend a series of many occurrences,
depending not so much upon the immediateness of their connections as upon their logical
relationship.” Id. Leo Lumber involved a “triangular affair” under which a financial
institution agreed to provide a loan to a contractor to construct a dwelling, a supplier
agreed to furnish building materials for construction, and the financial institution agreed
to pay the supplier out of loan’s proceeds. 191 N.W.2d at 577. This Court concluded

that the financial institution’s mortgage foreclosure action against the contractor and the

4 In finding that TFG has no interest in the unadjudicated claims against VEI, the

court stated in a footnote that TFG was “specifically mentioned only once” in the
plaintiffs’ Complaint and the Note was “not mentioned” in the Complaint. These
statements by the district court arc demonstrably incorrect. (Sec APP-9, -14, -19, -20
19 2, 26, 67, 68.) Moreover, because North Dakota allows notice pleading, it is unclear
why it is relevant how many times TFG was mentioned in the plaintiff’s Complaint. See
Smestad v. Harris, 2012 ND 166, § 11, 820 N.W.2d 393.
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supplier’s claim for nonpayment against the financial institution arose out of the same
“transaction.” /d. at 577-78.

In this case, the district court’s statements that the Settlement Agreement and
Note were “separate transaction[s]” constitutes an impermissible finding of fact. Even
though TFG was not an express party to the Settlement Agreement and TEPI was not an
express party to the Note, there is ample record evidence to support an inference that the
Settlement Agreement and the Note were actually part of one transaction.

As Ryan Thorpe explained in his affidavit, TFG’s obligations under the Note
arose out of the Settlement Agreement. (APP-52 to -53, 49 14-21.) Indeed, paragraph |
of the Settlement Agreement explicitly identifies the Note and incorporates it by
reference. (APP-55; see also APP-53 §17.) Further, the Tolling and Limited Release
Agreement, which was signed by VELI in January 2010, states that TFG executed the Note
in order “to secure” the Secttlement Agreement. (APP-74.) This evidence alone
demonstrates that the district court improperly found that the Settlement Agreement and
the Note were independent transactions. See Farmers Union Qil Co. of Garrison v.
Smetana, 2009 ND 74, §9 10-11, 764 N.W.2d 665.

The substantially simultaneous execution of the Settlement Agreement and the
Note and the identical amount of the two deals—$1,350,000—further demonstrate that
the two documents are interconnected. In fact, Jeff Lund stated in his affidavit that “the”
$1.35 million that TFG invested in TEPI and TEPI wired to TFG was “the” $1.35 million
that VEI loaned to TFG. (APP-67 to -68, 44 7-8.) The word “the,” of course, is a
definite article used to denote a particular, specified noun. The American Heritage

Dictionary (5th ed. 2011). Hence, Lund essentially concedes that the parties’ execution
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of the Settlement Agreement and Note involved a particular $1,350,000 that changed
hands three times. Under a reasonable interpretation and application of Leo Lumber, the
payments were all part of the same “transaction.”

Finally, the four corners of the Note create a material fact question on this issue.
The district court found that TFG has “no interest” in the unadjudicated contract and
negligence claims against VEI. Yet, payment of the Note’s final $150,000 is conditioned
on the Plant achieving a specified cthanol production rate. The Plant’s achievement of
that production rate is directly related to the unadjudicated claims against VEI—namely,
that VEI’s negligent design and construction management are the proximate and actual
cause of the Plant’s failure to produce sufficient ethanol quantities. (See APP-17 to -19.)
Therefore, because there is a reasonable inference that TFG has an interest in those
claims, the district court made improper findings of fact. See N. Oil & Gas, Inc., 2013
ND 73, 423 (“More than one inference can reasonably be drawn from this evidence and
findings of fact are requircd, which is not appropriate in a summary judgment
proceeding.”).

Beyond resolving disputed facts, the district court’s statements also essentially
grant summary judgment against TEPI and TFG on their dcclaratory judgment claim.
Under Count VII of their Complaint, TEPI and TFG sought a declaration that they “owe
VEI nothing under the Settlement Agreement and or the [ ] Note due to the damages
suffered by [TEPI and TFG] as a direct and proximate cause of VEI’s breaches of
contract and warranty and other wrongful acts.” By finding that the transactions were
separate and distinct, the district court essentially ruled against TEPI and TFG on Count

VII despite record evidence that could create reasonable inferences in their favor.
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2. Whether the Plant achieved the production criteria in Term C of
the Note

“By definition the granting of summary judgment is improper where it is
necessary for the court to make a finding of fact.” Hoops v. Selid, 379 N.W.2d 270, 272
(N.D. 1985). Additionally, a court may not enter summary judgment on a claim when
that claim is not supported by sufficient evidence. See id.; see also Nw. Equip., Inc. v.
Badinger, 403 N.W.2d 8, 9-10 (N.D. 1987).

In Hoops, the defendant performed work on the plaintiff’s air conditioner and sent
the plaintiff invoices totaling $806.74. 379 N.W.2d at 271. Arguing that the air
conditioner was not repaired, the plaintiff did not pay the bills and instead sued the
defendant seeking a determination that he did not owe the defendant’s invoices. /d. The
defendant counterclaimed in the amount of $806.74 and subsequently moved for
summary judgment. Despite the fact that the defendant did not support his motion with
evidence “by way of affidavit or by means otherwise provided by Rule 56, N.D. R. Civ.
P.,” the district court determined that the defendant had provided goods and services
“totaling $806.74™ and was entitled to judgment as a matter of law. Id.

On appeal, this Court reversed. /d. at 272. This Court held that “entry of
summary judgment for a particular amount without sufficient evidence supporting that
amount is erroneous.” Id. This Court reasoned that “[e]ven in situations where a court
has entered default it is necessary for the nondefaulting party to submit an affidavit in
support of a sum certain.” /d.

Here, the district court impermissibly found that the Plant timely achieved the
production criteria necessary to satisfy Term C of the Note. (APP-107.) Specifically, in

its opinion and order granting summary judgment, the district court stated that “[tlhe
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[P]lant did achieve, in a timely manner, the production criteria necessary to receive the
final payment of $150,000.” (APP-107.) That finding lacked sufficient evidentiary
support.

Term C provides as follows:

[t]he Final Payment [of $150,000] will only be made if [TEPI] achieves an

ethanol production rate equal to or exceeding 30,821,918 gallons of 2%

denatured ethanol over a 90 day period. - VEI agrees to waive the Final

Payment if [TEPI] is unable to achieve said ethanol production rate prior

to April 1, 2011.
(APP-49.) VEI’s counterclaim did not assert that the Plant had met Term C’s production
criteria. (See generally App-29 to -40.) VEI alleged merely that it was entitled to “an( ]
additional judgment of $150,000.00 . .. if it is determined that [the Plant] achieved an
ethanol production rate equal to or exceeding 30,821,918 gallons of 2% denatured
ethanol over a 90 day period.” (APP-37 {28 (emphasis added).) TEPI and TFG denied
that allegation. (APP-46 §41.) VED’s initial motion for summary judgment also did not
direct the district court’s attention to any evidence supporting a finding that the Plant
achieved a production rate of 30,821,918 gallons over a 90-day period prior to April
2011. (See Doc ID# 72-80.) “In light of [TEPI’s and TFG’s] denial of the counterclaim
and [VED’s] failure to support it, these two assertions are clearly contradictory and,
standing together, are antithetical to proper summary-judgment analysis.” Hoops, 379
N.W.2d at 272.

The only argument VEI presented to support judgment on the Note’s final
$150,000 appears in VEI’s reply brief supporting summary judgment, in which VEI

asserted that Ryan Thorpe had conceded that Term C’s production criteria had been

satisfied. (Doc ID# 93 4 11.) But that assertion was incorrect. Thorpe’s affidavit never

20
C:\NRPortb\Active\NSELLERS\3533461_2.docx



mentioned Term C. Instead, Thorpe stated merely that due to VEI's numerous design
and construction errors, the Plant “did not achieve its designed production rate until
approximately February 2010.” (APP-52 112.) Thorpe’s statement does not provide
evidentiary support for judgment on the Note’s final $150,000 for at least two reasons.

First, as TEPI’s and TFG’s attorney explained to the district court at the hearing
on VEI’s motion, the parties dispute the Plant’s “designed production rate.” (APP-21.)
The parties thus dispute whether achievement of the designed production rate means that
the Plant achieved the rate identified in Term C. In other words, even though Thorpe said
in his affidavit that the Plant reached its “designed production rate,” that is not proof that
the Plant was producing ethanol at a rate of 30,821,918 gallons per 90 days.

Second, Thorpe’s statement that the Plant finally achieved the designed
production rate in February 2010 is not evidence that the Plant achieved that rate for 90
days. Put differently, achieving a designed production rate for one month does not mean
that the Plant maintained that production rate for three months, as required by Term C.

Thus, the district court’s entry of judgment on the full amount of the Note lacked
sufficient evidentiary support.

The district court erred by making findings of fact and inferences to support
summary judgment. Therefore, this Court should reverse the district court’s order
granting VEI’s partial motion for summary judgment.

B. The district court erred by disregarding TFG’s setoff defense, which
precludes summary judgment as a matter of law.

The next issue is whether TFG’s affirmative defense of setoff fails as a matter of
law. The district court erred by concluding that there are no issues of material fact as to

TFG’s affirmative defense and that VEI is entitled to judgment as a matter of law.
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1. Background: the Assignment
After VEI filed its Motion for Partial Summary Judgment, TEPI and TFG

executed the Assignment, under which TEPI assigned a portion of its claims against VEI
to TFG. (APP-54 4 52; APP-62 to -65; APP-93.) Specifically, the Assignment provides

as follows:

[TEPI] hereby assigns to [TFG] [TEPI's] fifty-percent (50%) right, title,

and interest in and to all demands, claims, actions or causes of action . . .

that [TEPI] now has or hereafter may have against VEI on any theory of

recovery. It is understood that the purpose of this Assignment is to enable

[TFG] to pursue a portion of [TEPI’s] claims against in the Litigation and

in the proceedings to the full extent that [TEPI] could do so.
(APP-62 § 1.) As consideration, TFG provided TEPI a contingent reduction in principal
and a reduced interest rate on an outstanding loan. (APP-62 4 2-3.) There is no dispute
that the Assignment was properly executed. (APP-65, APP-93.)

Despite the Assignment, the district court held that TFG'’s setoff defense failed as
a matter of law (APP-108.) The court first concluded that “the required mutuality is
clearly lacking.” (Id.) The court then explained “equity does not favor [TEPI] and
[TFG]” and “[the Assignment] is an obvious and belated attempt to create something that
does not exist.” (Id.)

The district court erred. The undisputed facts demonstrate that the Assignment
was a validly executed contract under which TFG acquired claims against VEI; TFG thus
has valid setoff claims that preclude summary judgment as a matter of law. Further, the

district court drew inferences against TEPI and TFG in order to conclude that mutuality is

lacking; accordingly, summary judgment was improper.
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